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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
RICARDO ALLEN JIMISON,
Defendant-Appellant.

NO. 44815
Ada County Case No.
CR-2015-12604

RESPONDENT'S BRIEF

Issue
Has Jimison failed to establish that the district court abused its discretion by imposing
concurrent unified sentences of eight years, with two years fixed, upon the jury verdict finding
him guilty of one count of grand theft and one count of forgery?

Jimison Has Failed To Establish That The District Court Abused Its Sentencing Discretion
A jury found Jimison guilty of one count of grand theft and one count of forgery and the
district court imposed concurrent, unified sentences of eight years, with two years fixed. (R.,
pp.138-42.) Jimison filed a timely notice of appeal. (R., pp.135-37.)
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Jimison asserts his sentence is excessive in light of his mental health issues, his lack of
current criminal history, and his purported remorse and acceptance of responsibility.
(Appellant’s brief, pp.4-7.) Jimison has failed to establish an abuse of discretion.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
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Grand theft and forgery each carry a maximum prison sentence of 14 years. I.C. §§ 182408 (2)(b), -3604. The district court imposed concurrent, unified sentences of eight years, with
two years fixed, which fall well within the statutory guidelines. (R., pp.138-42.) Jimison has a
criminal history that spans four decades and includes felony convictions for aggravated battery,
grand theft, two counts of forgery, and two counts of possession of a controlled substance. (PSI,
pp.3-6.)

Jimison also has a misdemeanor conviction for domestic violence, and has been

charged with both felony and misdemeanor fraud for insufficient funds. (PSI, pp.3-6.) Jimison
asserts that he has mental health issues stemming from a 15-foot fall in 2000, and he now has
impaired judgment; however, Jimison’s began committing crimes in 1982, showing he had a
previously established pattern of poor judgment. (PSI, pp. 3, 135.) While Jimison claims he is
remorseful in this case his remorse in previous cases did not deter him from again stealing from
someone who trusted him. (PSI, pp.129-31.)
At sentencing, the state addressed Jimison’s extensive criminal history, the danger he
represents to the community, his failure to rehabilitate, and the fact that Jimison appears to use
his head injury as justification for his actions. (1/27/17 Tr., p.10, L.15 – p.17, L.15.) The state
submits that Jimison has failed to establish an abuse of discretion, for reasons more fully set
forth in the attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)
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Conclusion
The state respectfully requests this Court to affirm Jimison’s convictions and sentences.

DATED this 27th day of September, 2017.

__/s/_Lori A. Fleming_________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 27th day of September, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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9
this case. Due to some work schedule issues, they
couldn't be here today, but did want to be. So
they have been Informed of the hearing, but are
not present today.
THE COURT; Did they want to reschedule It?
MR. WATSON: No, Your Honor. They're
content with the proceedings proceeding as
planned.
THE COURT: Thank you.
MR. WATSON: And, Your Honor, with respect
to the crime that we're here for today, as the
Court Is aware, this Is something that occurred in
2015, between about July 10th and July 22nd. This
Is a case where the defendant, Mr. Jimison, was
hired on by the victim, Ray Russell, to work at
his trucking company. It was a local, kind of
family-owned business.
And Mr. Russell would say that he took
a chance on Mr. Jimison and extended his trust to
bring him on full. And during the course of that
employment, which was quite brief, an opportunity
arose where Mr. Russell's checkbook was
accessible.
And Mr. Jimison freely admitted that
after asking for permission to write himself an
11
been some PCS, I think, charges and one or two
battery charges here and there. But for the most
part, It has been theft and fraud. And to the
extent that we know of the details of some of
those crimes, I think It's provided through the
2008 PSI that's appended at the end of this
document.
And so It seems that In terms of what
we know from the recent past, Mr. Jimison Is taken
Into the confidence of somebody, whether It's an
employee or a roommate. He asked them for money .
And then when he's told that he can't have It, he
takes It anyway. And then he backs that up with
reasons why he feels that's justified.
But at the end of the day, again, it's
a remarkably long and consistent history of
primarily the~ and deception related crimes that
we're dealing with here. And so I think the term
persistent violator Is quite apt, not just In the
technical legal sense, but that's essentially what
he Is and what the record shows him to be.
Your Honor, the State Is asking for
prison to be Imposed In this case, acknowledging
and understanding fully that we're dealing with
$780. And so If we were here on that case alone,
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10
advance and being denied that permission, he took
a check without permission, fraudulently endorsed
Mr. Russell's name on that check, and then cashed
that check at the Idaho Central Credit Union.
And he did so In his, you know,
estimation because he was justified by his
situation that existed with his glrlfrlend. And
the Court Is aware we had trial on this, and the
defendant was found guilty of both the grand theft
and the fraud count, as well as being a persistent
violator of the law based on his felony record.
And so In a nutshell, those are the
facts that are In front of the Court, as I know
the court Is aware.
In terms of the defendant's criminal
history, I think what's noteworthy about It and
what really jumps out to me is this Is a
four-decade course of conduct. And I don't know
how often Your Honor has seen a criminal record
reaching back that far In the past, but obviously
the duration Is remarkable and also the
consistency In terms of type of offense.
What we're here for today Is
essentially the same types of things that he was
doing In the ·sos. Moving on forward, there have
12

1 obviously we wouldn't be making that request.
2
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based on his body of work. And the fact that If
you look at the dates of the Incidents on each of
his convictions, It's apparent that while he can
have periods where he's not committing crimes, at
some point -- and It seems to happen two or three
times a decade, roughly, If we average It out - something happens In his life, and he steals money
from whoever It Is that he has got an opportunity
to steal from.
And he represents, clearly and
unmistakably, an ongoing danger to the community.
And I think that community protection has to be
paramount In a case llke this and with the record
that he has.
I note that In the PSI, there was a
portion of It, and I think It's on page -- I
believe It's on page 10, Your Honor, that the PSI
writer had Indicated that the defendant had a high
level of criminal sophistication when It comes to
fraud and financial crimes.
And I read that, and It was Interesting
because my lnltlal reaction was, well, not really.
It seems llke what he does Is that he makes a
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13
1 request that he pretty much probably knows Is not
2 going to be granted, and then he Just takes it and
3 then uses it for his own purposes, whether it's a
4 check or a financial transaction card or whatever
5 the case may be.
6
And that's not particularly
7 sophisticated on Its face. But when you -8 particularly when you compare what happened in
9 2008, the financial transaction card taken from
110 the roommates that's described In that PSI, and
11 the Instant crime, I think that's where the
12 sophistication is revealed.
113
Because I think that there is almost an
14 MO here where the defendant lays the foundation
1s for some kind of ambiguity. "Well, I asked for
16 , permission. And I did try to get permission. And
17 I got an answer that I didn't quite understand.
118 And I took the money and didn't pay it back. And
19 I really should have paid It back. And that's the
20 problem, not so much that I took the Items, but
121 that I didn't pay It back."
22
And that's where the sophistication
23 comes In. It's not so much that the acts
I 24 themselves are sophisticated. It's that there's
25 preplannlng, there's premeditation, and there's an
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understanding of how to create a situation that
can be used later to his advantage If this goes
badly. And I think that's what we have seen with
Mr. Jimison, certainly as in the most recent
cases. And I think that's significant.
I also think It's significant that his
crimes, particularly the theft crimes, appear to
be primarily, If not exclusively, against persons.
Now, Idaho Central Credit Union took the loss In
this case. But the money he directly stole was
from his employer, not a huge corporation, not an
entity, but a person, an individual, a human being
that put his trust in Mr. Jimison to the extent
that they would drive around Ada County in the
vehide and he would leave his checkbook where It
could be accessed.
And I think the same thing probably
with the roommates In the sense that there was a
relationship there that was exploited. And so
these are crimes against persons, and I think
that's significant.
I note with respect to the LSI, I don't
know -- because I don't do sentencings in front of
Your Honor very often, I don't know how much
weight the Court generally gives the LSI. But

15
1
2
3
4
5
6
7
8

I 109
11

112
13
14

l1s
16

117
18
19

I 20
21
22

123
24

25

he's at a 29, and he's right on the bubble of
being a high risk. So he"s very dose there. I
think, personally, his history taken as a whole
suggests a higher level of risk than moderate.
But he's very close to that high level, In any
case.
The other thing I want to make note of,
Your Honor, Is the defendant's age Is significant.
We often hear, and I think there's some truth to
It, that often as individuals age, they kind of
age out of crime. And so we do see recidivism
rates drop as people get older. And,
unfortunately, Mr. Jimison continues to buck that
trend. He continues to engage In precisely the
same behavior, as it seems now at age 54, that he
was doing In the '80s, '90s, and 2000s.
And one can Imagine, given all of the
different times that he has been on probation, on
parole, and prison and the programming he must
have received, at this point In time, again, that
just underscores the State's argument that this Is
not really a rehabilitation case at this point. I
don't think that It can be. I think he has had
the benefit of a tremendous amount of attempts to
rehabilitate him. And whatever these criminal

16
thinking Issues are, they seem to be deep-seated
2 and almost Impossible to uproot. And so that Is
3 certainly a big part of the reason why the State
4 Is asking for prison In this case.
The other thing I want to address is
5
6 the Issue of the surgery In 2000. I think this
7 was kind of brought up In the 2008 PSI some. And,
8 certainty, It has got to be acknowledged that he
9 had, It appears, a traumatic accident In 2000.
10 And that's the date that I understand that It
11 occurred.
12
And, Your Honor, I would respectfully
13 submit that while that accident Is certainly a
14 fact that the Court can take note of, these
15 offenses were occurring well prior to 2000, In
16 terms of the offenses of his character. And I
17 think that was noted by the PSI writer, and quite
18 appropriately.
19
And so from the State's perspective, to
20 the extent that may be used as a justification to
21 say, well, there are cognitive Issues that are
22 mitigating or maybe even should excuse this crime,
23 well, he was doing these types of things before
24 that accident ever occurred. And there was also
25 some mention in here that some services, I think,
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were even declined at a certain point, despite
being offered.
And so It seems that when It's
beneficial to Mr. Jimison to sort of use that,
then he uses It. And when doesn't need to, It's
not an Issue. And that concerns me, again, just
from the standpoint of whether he can really be
rehabilitated, especially at this point In time
where he's 54 years old and with this record.
Your Honor, I think, really, again,
this comes down to the whole body of work here, In
terms of asking for prison. He just had a Rider,
which he failed. He has had, again, other prison
sentences, been paroled and on probation. And It
Just hasn't worked.
And so I, again, ask respectfully, for
the protection of the community, that the Court
consider Imposing a sentence of ten years, with
three years fixed and seven indeterminate, order
restitution In the case. And that would be the
State's request.
THE COURT: Thank you.
Mr. Balley?
MR. BAILEY: Thank you, Your Honor.
Just a couple of housekeeping matters.
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beginning in this case, Your Honor, he has always
been honest about the facts, the scenario that led
to this.
And you also heard from his girlfriend,
Ms. Grasmick. Jennifer Grasmick also took the
stand and acknowledged that some of the things
that she said to him, some of the things that were
going on In her personal life, certainly could
have led Mr. Jimison to believe that she was In
some grave danger.
Now, his reaction to that was he went
to his employer and asked for an advance. He was
denied. He called the police and made sure they
did a welfare check on her. I think he was
generally concerned that she was going to be
harmed.
Now, he tells the jury, he told the law
enforcement, he takes the check, puts his name on
It, takes It down there, cashes it, gives all of
the money to his girlfriend. He even told the
police, when they questioned him about it, that he
felt bad about taking this from Mr. Russell, his
employer. He Intended to pay him back.
And so there was nothing really that he
was hiding. He wasn't trying to dodge

18
1 The restitution we have no objection to,
2 Your Honor.
3
In that 2008 PSI for Judge Neville,
4 Your Honor, If you look on page 4 of that -- I
5 don't know If you have a physical copy. You can
6 certainly look at mine. But It does make mention
7 of that violation of the protection order. And It
a Is In Camas county.
9
So I'll just put a little star by It,
10 Judge, and you can take a look at that. So I just
11 wanted to make sure that I followed up on that
12 point.
13
THE COURT: I have seen that. Thank you,
14 Mr. Balley.
MR. BAILEY: Thank you, Judge.
15
16
In some respects, Your Honor -- I was
17 telling Mr. Jimison this -- it was a bit of a
18 shame that you weren't able to preside over this
19 case. Judge Williamson did a fine job, I thought.
20 I was very pleased that she gave us the necessity
21 Instruction, which I thought was warranted In the
22 case.
23
But had you been able to preside over
24 the case, you would have seen Mr. Jimison's
215 testimony, which he maintained from the very
20
1 responsibility for this, Your Honor. He just
2 wanted the jury to hear why he did this. And in
3 his mind, his girlfriend was in peril. And that
4 really weighed heavily on him, and he reacted
5 accordingly.
6
Now, there was mention of the fact that
7 in the year 2000, he fell off a roof, fell 15 feet
8 and had a traumatic head injury. It is detailed
9 in that 2008 PSI. It talks about some of his
10 decision making abilities and how that can be
11 Impaired.
12
I think at the root of this, his
13 girlfriend also manipulated the situation a little
14 bit. She admitted on the stand that she had taken
15 money from him In the past. That would be fair.
16 She said that that had gone both ways, that at
17 times she had given him money. But she certainly
18 acknowledged that.
19
And at this point In particular, she
20 didn't say she took the full 780, as Mr. Jimison
21 contends. But she did tell the jury that she took
22 $300 from him that momlng, from this check that
23 he cashed.
24
The other thing, Your Honor, if you
25 look at his criminal history -- and I know the
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